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1. DEFINITIONS 

“Equipment" shall mean the hardware components of Sun's Products; “Software" shall mean each 
software program provided by Sun in machine readable, object, prints, or interpreted form; "Prod- 
uct(s)" shall mean any configuration of hardware and software. Including documentation sold or 
licensed by Sun. 

2. ACCEPTANCE OF ORDERS 

All orders placed with Sun by Customer for Products shall be subject to acceptance by Sun at its 
principal place erf business. Acceptance of Products shipped by Sun is acceptance of these Terms 
and Conditions. 

3. PRICES AND TAXES 

Prices are exclusive of, and Customer is responsbie for, all sales, use, and like taxes. Sun writi 
invoice Customer for all applicable taxes, unless Customer supplies an appropriate tax exemption 
certificate in a form safisfactory to Sun. 

4. DELIVERY 

a. Unless otherwise specified by Customer, delivery will be made F.O.B. Sun's facilities, freight 
charges prepaid and billed within the contiguous limits of the United States, including Alaska 
and Hawaii. 

b. Title to the Equipment will pass to Customer upon delivery of the Equipment by Sun to a carrier, 
and upon that delivery. Customer will be responsible for, and will bear the entire risk of loss or darnage 
to the Products, regardless of when acceptance occurs. In no event shall title pass to Customer for 
any Software, except title shall pass to Customer for the media on which the Software Is recorded. 

c. The scheduled delivery dale shall be that date acknowledged by Sun. Sun shall consider any date 
requested by Customer. 

d. Sun shall use its best efforts to meet the scheduled delivery date. 

5. TERMS OF PAYMENT 

Payment terms are Net Thirty (30) days from the date set forth on the Invoice, which date shall not 
precede the date of shipment of the Products. The foregoing terms are subject to Customer main- 
-taining credit arrangements salisfactoiy to Sun. Otherwise, terms are cash in advance of delivery. 

Sun reserves a purchase money security interest in the products sold to Customer, and in the 
proceeds thereof, until payment is made In full by Customer. Customer agrees to execute financing 
statements and other instruments at Sun's request. 

6. PROPRIETARY RIGHTS 

Sun retains for itself all proprietary rights In and to all designs, engineering details, schematics, 
drawings, and other similar data pertaining to the Products and which Is provided to Customer 
under this Agreement. Proprietary informatbn which Sun may furnish to Customer shall be In 
Customer's possession pursuant only to a restrictive, nontransferable, nonexclusive Hcense under 
which Customer may use such Proprietary Information solely for the purposes of operating, servicing, 
and repairing the Products, or integrating the Products Into a system, and for no otno' purpose. 
Customer shall not, without the express written consent of Sun, provide, disclose, transfer, or 
otherwise make available any Proprietary Information, or copies thereof, to any third party. Customer 
shall take appropriate action oy Instruction, agreement, or otherwise with those of its employees and 
third party agents having access to any Proprietary Information, to restrict and control the use, 
copying, modification, disclosure, transfer, protection, and security of such Proprietary Information 
in accordance with the provisions of these Terms and Conditions. Customer agrees to protect any 
Proprietary Information with the same standard of care which it uses to protect its own like 
information. 

7. SALE CONVEYS NO UCENSE 

The Equipment is offered for sale, and is sold by Sun sut^ect. In every case, to the condition that 
such sale does not convey any license, expressly or by irnplicatlon, estoppel or otherwise, under 
any patent claim with respect to which Sun can grant licenses covering complete Equipment, or any 
assembly, circuit combination, method, or process In which any such goods are used as components. 
Sun expressly reserves all its rights under such patent claims. 

8. INSPECTION AND ACCEPTANCE 

a. Acceptance shall be accomplished by using test procedures or programs established by Sun which 
are applicable to the Products. Such acceptance shall be at the time of completion of final tests at 
Sun's facilities, except as otherwise specified below. If Customer has conveyed In writing its intention 
to witness final tests in Customer's order. Sun will give Customer prior notice of the date of such tests. 
Customer shall be responsible for any charges that may be associated with witnessing said tests. If 
installation by Sun is included in the purchase price, acceptance will be at the installation site when 
Sun demonstrates that the applicable diagnostic or verification programs work properly. If Sun's 
demonstration of the programs at the installation site is delayed for more than fifteen (15) calendar 
days, except due to the fault of Sun, the Products will be deemed accepted. 

b. Should any Product fail the accei^ance procedures set forth above Sun shall, at its option, repair 
or replace that Product or part thereof. 

9. UNITED WARRANTY 

a. Equipment. Equipment is warranted against defects in workmanship and material, In the United 
States, or on a return-to-repair-facility basis for a period of ninety (90) days from the date of delivery. 
Sun will perform the warranty service at a Sun repair facilityjsrovided Customer returns the 
Equipment in accordance with Sun's shipping instructions. Transportation costs shall be paid by 
Sun. If Sun installs the Equipment, the ninety (90) dw warranty shall be aii on-site warranty 

and shall begin upon acceptance of the Equipment. Sun's sole responsibility under this warranty 
shall be, at Sun's option, to either repair or replace, during Sun's normal working hours, any 
comppnent which fails during the warranty period because of a defect in workmanship or 
materials. All replaced Equipment or parts shall become Sun's property. If Sun determines 
that the Equipment is not defective within the terms of the warranty. Customer shall pay Sun 
all costs of handling, transportation, and repairs at Sun's then prevailing rates. 

b. Software. Software is warranted in accordance with the Sun Microsyitems, Inc. Object Code 
License. 

c. General. The stated warranties appiy only to the initial end-user, and are contingent upon proper 
treatment and use of the Product aha maintenance of a safe and suitable site. EXCEPT FOR 

THE EXPRESS WARRANTIES STATED HEREIN, SUN DISCLAIMS ALL WARRANTIES, EXPRESS 
OR IMPLIED, ON PRODUCTS FURNISHED HEREUNDER, INCLUDING WITHOUT LIMITATION ALL 
IMPLIED WARRANTIES OF DESIGN, MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE; OR ARISING FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE. 

10. UMTATION OF UABtUTY 

SUN'S LIABILITY UNDER OR FOR BREACH OF THIS AGREEMENT WILL BE LIMITED TO REFUND 
OF THE PURCHASE PRICE OR LICENSE FEE. IN NO EVENT WILL SUN BE LIABLE FOR COSTS 
OF PROCUREMENT OF SUBSTITUTE PRODUCTS BY CUSTOMER. IN NO EVENT WILL SUN BE 
LIABLE FOR ANY SPECIAL, CONSEQUENTIAL, OR INCIDENTAL DAMAGES, HOWEVER CAUSED, 
WHETHER FOR BREACH OF WARRANTY, NEGLIGENCE, OR OTHERWISE. 

>11, SOFTWARE UCENSE 

Sun shaH retain all right, titie, and ownership of any Software provided to the Customer or Its end users. 
Use of Software is governed by the provisions of the Object Code License. 

l&SUBSrERTUTIONS AND MODIFICATIONS 

Sun shai hiKre the right to make substitutions and modifications in the specifications of Products, 
provided that such substitutions or modifications will not materially adversely affect overall Product 
performance. 


13. DEFAULT AND REMEDIES 

a. Sun shall have the right to terminate this Agreement immediately should Customer refuse to make 
any payments required under this Agreement. 

b. Snouid Sun be forced to put Customer on credit hold because of a failure or refusal to pay, 
exceeding its credit limit or any other like reason. Sun shall have the right to cancel any orders 
already accepted by Sun, but not yet delivered to Customer. Cancellation charges are set forth 
In Par^raph 14 hereof. 

c; Sun shall have the right to terminate this Agreement in the event that Customer becomes bankrupt 
or insolvent, suffers a receiver to be appointed or makes an assignment for the benefit of creditors 

d. In the event of default by Customer hereunder. Sun may, in its discretion, refuse to make further 
shipments and excercise any or all of its remedies under the law including, but not limited to, acceler¬ 
ation of all outstanding invoices due to Sun, stoppage of shipments in transit and repossession of 
Products not paid for which are In Customer's possession. 


14. CANCELLATION AND RESCHEDULE CHARGES 


^ the event Customer: (I) cancels all or any part of any order; (ii) fails to meet any material oblig¬ 
ation hereunder, including failure or refusal to make timely payments, causing Sun to cancel or 
reschedule any order or portion thereof; (III) requests a rescheduling of scheduled Products and 
the request Is accepted by Sun; or (iv) requests a configuration change causing rescheduling of 
scheduled Products, and the request is accepted by Sun, Customer agrees to pay to Sun the 
following canceilalion/reschedule charges: 

Cancellation or ReacheAile Cancellation/Reechedule Charge 

Notice la Received (% of Product List Price) 


46-75 days prior to scheduled delivery data 5%, or $400, whichever is greater 

0-45 days prior to scheduled delivery date 10%, or $400, whichever is greater 

Recognizing that Sun's damages arising from any cancellation or rescheduling of any order will be 
difficult to estimate, the parties agree that the foregoing charges are reasonable and are intended as 
liquidated damages and not as a penalty. 

15. EXPORT 

Regardiess of any disclosure by Customer to Sun of the ultimate destination of the Products. 
Customer will hot export, directly or indirectly, any Sun Product without first obtaining an export 
license from the Department of Commerce or other agency of the United States Government, as 
required. 


16. PATENT, TRADE SECRET. AND COPYRIGHT INDEMMRCATION 

a. Sun will defend, at its es^nse, any action brought against Customer to the extent that it is based 
on a claim that the use of Equipment, within the scope of this Agreement, infringes any United States 
patent, trade secret, or copyright, and Sun will indemnify Customer from any costs, damages and fees 
nnally awarded against Customer in such action which are attributable to such claim; provided that 
Customer notifies Sun promptly in writing of the clalrh; and provided further that. Customer permits 
Sun to defend, compromise or settle the claim and prides all available information, assistance and 
authority to enable Sun to do so. Sun shall not be liable to reimburse Customer for such activity 
Customer shall have not authority to settle any claim on behalf of Sun. 

b. Should Equipment become, or In Sun's opinion be likely to become, the subject of a claim of infringe 
ment of a patent, trade secret or a copyright. Sun may (I) procure for Customer, at no cost to Customer 
the right to continue to use the Equipnr^, (ii) replace or modify the Equpment, at no cost to 
Customer, to make such non-infringing, provided that the same function is performed by the replace¬ 
ment or modified Equipment, or (ill) if the right to continue to use cannot be procured or the Equipment 
cannot be replaced or modified, terminate the right to use such Equipment, remove the Equipment and 
grant Customer credit thereon as depreciated on a straight-line five (5) year basis. 

c Sun shall have no liability for any claim of patent, trade secret or copyright infringement based 
on the (I) use of other than the then-latest version of the Equipment from Sun, if such Infringement 
could have been avoided by the use of the latest version of the Equipment and such latest version 
had been made available to Customer, but Customer, with knowled^ of actual or possible infringe¬ 
ment, chose to acquire the prior version, or (ii) use or combination o! the Equipment with software, 
hardware or other materials not provided by Sun. 

d. THIS ARTICLE STATES THE ENTIRE LIABILITY OF SUN WITH RESPECT TO INFRINGEMENT 
OF ANY PATENTS. TRADE SECRETS, OR COPYRIGHTS BY THE EQUIPMENT OR ANY PART 
THEREOF AND SUN SHALL HAVE NO ADDITIONAL LIABILITY WITH RESPECT TO ANY 
«.LEGED OR PROVEN INFRINGEMENT. 


17. FORCE MAJEURE 

If the performance of this Agreement, or any obligation hereunder except the making of payments 
hereunder is prevented, restricted, or Interfered with by reason of: fire, flood, earthquake, explosion, 
or other casualty or accident; strikes or labor disputes; inability to procure or obtain delivery of parts, 
supplies, or power; war or other violence; any law, order proclamation, regulation, ordinance, 
demand, or requirement of any governmental agency; or any other act or condition whatsoever 
beyond the reasonable control of the affected party, the party so affected, upon giving prompt notice 
to the other party, shall be excused from such performance to the extent of such prevention, 
restriction, or interference; provided, however, that the party so affected shall take all reasonable 
st^ to avoid or remove such cause of nonperformance and shall resume performance hereunder 
with dispatch whenever such causes are removed. 


20.GENERAL 

a. These Tenns and Conditions constitute the entire agreement between the padies with respect to 
foe su^ect matter hereof, and supersede all prior proffosals, negotiations and communications, 
oral or written, between the parties with respect to the subject matter hereof and no deviation 
from these provisions shall be binding unless in writing and signed tw the party to be charged, 
bb These Terms and Conditions will be governed by the laws the State of California 

(except that the body of kw controllingconflicts of 1^. Any suit hereunder shall be brought' ih" 
federal or state courts in t'ne Northern District of California and Customer hereby submits td the' 
personal jurisdiction thereof. 

c. All rights and remedies converred under these Terms and Conditions or by any other Instrument 
or law shall be cumulative, and may be exercised singularly or concurrently. Failure by either party 
to enforce any provision shall not be deemed a waiver of future enforcement of that or any other 
provision. In the event that any portion of these Terms and Conditions shall be held to be unen¬ 
forceable, the remaining portions of these Terms and Conditions shall remain in full force and 
effect. 

d. All notices required or permitted under these Terms and Conditions shall be in writing and shall 
be deemed to have b«en given upon personal delivery or upon deposit in the rr^il, firsMass, with 
postage prepaid. The addresses of the parties (until written notice of change shaH have been given) sh 
be as Toliows: 

Sun: Sun Microsystems, Inc. 

255C Garcia Avenue 
Mountain View, C^ifomM'94043 
Attn: Manager, Contracts 


Customer: 


Mtn: 



sun 

microsystems 


2550 Garcia Avenue 
Mountain View, CA 94043 
415 960-1300 
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